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1.  Aforesaid appeal by assessee for Assessment Year [in short

referred to as ‘AY’] 2007-08 contest the order of Ld. Commissioner of

Income-Tax (Appeals)-22, Mumbai, [in short referred to as ‘CIT(A)],
Appeal No. CIT(A)/22/IT/124/2015-16 dated 07/05/2018 on following

grounds of appeal: -
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“Re-opening bad in law

1. The Learned Commissioner of Income Tax (Appeals) erred in confirming the
validity of the reopening the Assessment u/s 147 of the Act as done by the
Assessing officer merely on basis of the information received from the report of the
office of the Investigation wing of the department; without carrying out any
independent inquiry or investigation of his own to come to be satisfied that there was
an Income escaping assessment as per Sec. 147 of the Income Tax Act and hence
the reopening is bad in law.

Violation of principles of natural justice

2. The Learned Commissioner of Income Tax (Appeals) erred in confirming the
validity of the reopening the Assessment u/s 147 of the Act as done by the
Assessing officer without appreciating that the Assessing officer had erred in not
providing the Appellant a proper opportunity to be heard as the Assessing officer
has not shown any cognizance of the letter dated 06/05/2014 in which the Appellant
requested that the original return of Income filed be treated as return filed u/s 148
along with furnishing copies of computation of Income and audited financials to the
Assessing officer.

Merits

3. The Learned Commissioner of Income Tax (Appeals) erred in holding the genuine
purchases of Rs. 78,72,000/- made by Assessee from various parties as non-
genuine despite sufficient proof regarding the genuineness of the purchases being
presented during the appellate proceedings in the form of invoices, quantitative
details of purchase and sale of the alleged non-genuine purchases, bank statements
and ledger confirmation and confirming an addition of 12.5% thereof.

4. The Learned Commissioner of Income Tax (Appeals) erred in confirming the
addition on account of alleged non-genuine purchases despite the Assessing officer
not having mentioned the provision of law / section under which the said purchases
were being disallowed.

5. The Learned Commissioner of Income Tax (Appeals) erred in confirming the
addition on account of alleged non-genuine purchases at 12.5% on an estimate
basis even though the books of account have not been rejected by the Assessing
officer.

6. The Learned Commissioner of Income Tax (Appeals) erred in not granting set off
of the gross profit of at 7.12% already offered upon the said alleged bogus
purchases.”

We have carefully heard rival submissions, perused relevant

material on record and deliberated on various judicial pronouncements

being relied upon by both the representatives.

3.1

Facts on record would reveal that the assessee being resident

corporate assessee stated to be engaged as dealer of diamonds, was
assessed for impugned AY u/s. 143(3) r.w.s. 147 on 27/03/2015 wherein
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the income of the assessee was determined at Rs.12.61 L“gzg,a?ff;?sspgltg
addition of alleged bogus purchases for Rs.9.84 Lacs as against
returned income of Rs.2.77 Lacs e-filed by the assessee on 06/10/2007
which was processed u/s.143(1).

3.2 Pursuant to receipt of certain information received from
investigation wing of the Department, Mumbai in the course of search
action u/s 132 in the case of Shri Rajendra Sohanlal Jain etc., it
transpired that the assessee stood beneficiary of bogus /
accommodation purchases bills aggregating to Rs.78.72 Lacs from 4
entities of the said group. The details of party-wise purchases have
already been extracted in para 2.1 of the quantum assessment order.
Accordingly, the case was reopened as per due process of law vide
issuance of notice u/s 148 on 27/03/2014 which was followed by
statutory notices u/s 143(2) and 142(1) wherein the assessee was
directed to substantiate the purchase transactions and produce the
stated suppliers to confirm the transactions.

3.3 The assessee defended the purchases by furnishing purchase /
sale regqister, date-wise stock statement, bank statements, details of
purchases made from the stated parties and corresponding sales, copies
of purchase / sale invoices etc. The stated suppliers, in response to
notice u/s 133(6), furnished ledger confirmation, copies of ITR-V and
extracts of bank statement etc. As an alternative, the assessee offered
Gross profit addition of 7.2% on suspicious purchases of Rs.78.72 Lacs.
3.4 However, not fully satisfied with assessee’s submissions /
explanations, Ld. AO estimated the additions @12.5% against these

purchases and added the same to the income of the assessee. The
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stand of Ld. AO, upon confirmation by first appellate authority, is under
challenge before us.

4.  After careful consideration of orders of lower authorities and after
appreciating the arguments advanced by respective representatives, we
are of the considered opinion that there could be no sale without actual
purchase of material keeping in view the assessee’s nature of business.
Undisputedly the assessee was in possession of primary purchase
documents and the payments to the suppliers were through banking
channels. The assessee was a corporate entity and its books of
accounts were subjected to audit under various statutes. The assessee
furnished adequate stock details and also furnished corresponding sales
made by him against these purchases. However, at the same time, none
of the suppliers was produced to confirm the transactions. The
investigation carried out by the department revealed that these entities
were being managed by a common person and all the entities were
engaged in providing accommodation entries without carrying out any
actual business.

5.  The stated factual matrix, in our considered opinion, would make it
a fit case for making estimated additions, which lower authorities have
rightly done so. However, keeping in view the rate of Gross Profit already
reflected by the assessee, we find the estimation of 12.5% to be on the
higher side. Hence, we reduce the same to 5% of alleged bogus
purchases of Rs.78,72,000/- which comes to Rs.3,93,600/-. The balance
addition stands deleted. The orders of lower authorities stand modified to

that extent.
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6. The assessee has also assailed reopening on legal grounds.
However, we do not find much substance in the same since the original
return of income was processed u/s 143(1) and the reassessment
proceedings were triggered upon receipt of specific information from
investigation wing of the department, which indicated possible
escapement of income in the hands of the assessee. These grounds
stand dismissed.
7. Resultantly, the assessee’s appeal stands partly allowed in terms
of our order.

Order pronounced in the open court on 29" November, 2019.
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